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PRESIDENT’'S MESSAGE

BA FRIENDS:

For several decades, the NBA has directed philan-

thropic dollars from two different programs, the

Nebraska Bankers Educational Foundation (NBEF)
and the University of Nebraska NBA Fund through the NBA's
University Foundation Allocation Committee (UFAC), to sup-
port higher education in Nebraska. These investments have been
made with a focus on students, programs and facilities which
directly support the banking industry.

NBEF is a stand-alone 501(c)(3) organization, formed in 1990,
which annually provides scholarships to Nebraska students
who attend Nebraska state or private colleges. The NBEF board
of directors provides policy and program direction while NBA
staff manages the resources, investment, and administrative
functions of the NBEF. Since 2001, several NBEF scholarships
are awarded in honor of longtime NBA Legal Counsel Bill
Brandt. During the 2020 school year, NBEF awarded $19,000
in scholarships to students at Chadron State College, Concordia
University, Creighton University, Doane College, Midland Lu-
theran, Nebraska Wesleyan University and Wayne State College.
Total NBEF assets sit at approximately $610,000. Unfortunately,
donations to the NBEF have waned in recent years.

Each year, UFAC directs philanthropic investments to each
of the four university campuses UNK, UNL, UNMC and UNO.
UFAC provides financial support for student scholarships, NBA
professorships and faculty fellows, equipment purchases, etc.
Funds provided through UFAC also support the highly successful
agricultural banking internship program with the University of
Nebraska-Lincoln’s Department of Agricultural Economics. The
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;ﬁ)dernizing NBA
Philanthropic Efforts

Baier, President and CEO, Nebraska Bankers Association

NBA works in partnership with the University of Nebraska sys-
tems office annually to solicit and select grant funding proposals.
The NBA does not have a specific administrative or investment
responsibility related to the funds held by the University of Ne-
braska Foundation. Banker direction about annual contributions
is provided through a separate committee. Each year, UFAC com-
mits approximately $170,000 in support of University priorities.

After analyzing how the NBA supports higher education, as
well as how can the organization better refine and integrate phil-
anthropic and workforce development strategies, the NBA board
of directors and the NBEF board of directors recently approved
the following recommendations and programmatic changes:

1. Change the name of the NBEF to the Nebraska Bankers
Association Foundation (NBA Foundation). This name
change more closely aligns the Foundation with the As-
sociation’s activities and allows for better coordination
and marketing.

2. Expand allowable uses of the new NBA Foundation
to include scholarships and higher education support,
banker education, robbery reward programs, support for
recovery from natural disasters, financial literacy activi-
ties, and an available option for any activities allowed
by current IRS guidelines. This change evolved after
looking at how the state of Nebraska and the NBA funded
recovery efforts following the 2019 floods in northeast
Nebraska. Existing NBEF assets will be segregated and
retained for student scholarships.

3. While the NBA Foundation and the UFAC will remain
separate legal entities, the NBA Board has approved



creation of a new NBA Scholarship Committee. This new
committee will plan and oversee all NBA philanthropic,
scholarship and workforce development-related invest-
ments. Better program and investment should result
from this change. Members of this Committee will be
appointed like other committees within the NBA's an-
nual structure.

4. Asmore rural banks look for creative ways to attract the
next generation of bankers, the NBA and NBEF Boards
gave approval to offer NBA scholarships to community
college students interested in banking/business. NBA
staff will work with the Nebraska Community College
Association in crafting this new initiative.

Iwant to thank the UFAC Committee members and the NBA
and NBEF boards of directors for their encouragement and sup-
port for these program changes and new initiatives! If you are
interested in supporting the NBA Foundation or the NBA Fund at
the University of Nebraska Foundation, please consider making
a charitable contribution. b

Contact Richard J. Baier at (402) 474-1555 or
richard.baier@nebankers.org.
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i WASHINGTON UPDATE

* Peérsonal Finance for the Pandemic Era:

Why Bankers Should Deliver Fin Ed
Lessons Today

Rob Nichols, President and CEO, American Bankers Association

HE PANDEMIC HAS FORCED MANY LESSONS ON US, NOT THE

least of which is the importance of being prepared. I

don’t mean being-well-stocked-on-toilet-paper prepared.

I mean having the ability and resources to survive an
uncertain and even perilous period. For businesses that clearly
requires having a well-crafted and tested business continuity
plan. For households, the most important preparedness tool
may be a well-funded savings account.

Those who may not have fully appreciated this before CO-
VID-19 certainly understand it now. A Bank Rate survey this
summer found that Americans’ top financial regret is not hav-
ing enough emergency savings to withstand the crisis, followed
closely by not having enough retirement savings.

This presents a significant opportunity for banks, which
can — and should — help support both established and fledg-
ling savers as they pursue their savings goals. Nothing is more
fundamental to financial wellness than savings.

Given the massive economic dislocation caused by the pan-
demic, this may seem an odd time to exhort others to save. Many
are suffering from the loss of income and find it challenging to
pay their expenses; how can they possibly set aside money for a
rainy day when it’s already pouring? But there’s reason to view
this as the ultimate teachable moment, and an ideal time to
convert lessons into action.

In a July survey of hourly workers (by DailyPay and Funding
Our Future), 51% said that coming out of the pandemic, they are
more likely to save for the future, as opposed to 15% who said
they were less likely to do so. Meanwhile, 65% said they don’t
have any type of savings account, and 62% said they would be
able to save more if there was an easier way to set aside a por-
tion of their paycheck.

This data points to a clear demand for information and tools
to facilitate savings, and banks are a reliable source for both.

To help banks meet that demand — and prevent financial
regrets in the first place by teaching financial fundamentals
to today’s youth and young adults — the ABA Foundation has
adapted its financial capability programming for today’s virtual
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world. Teach Children to Save lessons went virtual in April,
and Get Smart About Credit, our fall program, has also been
adjusted to include new resources and notes for delivering ef-
fective virtual presentations, as well as new modules around
saving for the unexpected.

We all know that strong personal finance skills are essential
to success in life. A majority of respondents in the latest Charles
Schwab Financial Literacy Survey said that money management
was the most important skill for children to learn, outranking
the dangers of drugs and alcohol, healthy eating and exercise
habits and safe driving practices. And nine in ten agreed that
a lack of financial education contributes to some of the biggest
social issues our country faces, including poverty, unemploy-
ment and wealth inequity.

This brings us to another lesson learned from the pandemic:
Significant disparities in health, education and job opportuni-
ties persist. Those disparities have exposed some populations to
greater risk—of catching COVID-19 or losing a job — and they’ve
left some children more vulnerable than others to the adverse
effects of school closures.

Education, including financial education, can help reduce
these disparities and give all Americans an equal opportunity
to prosper. Few are more qualified to deliver lessons in personal
finance than bankers, so I strongly encourage you to register as
a volunteer for a financial education program today. The ABA
Foundation makes it easy — and free. Visit aba.com/FinEd to
learn more and sign up. This is one of the most important ways
bankers can make a long-term difference in the lives of others.

The more individuals we reach with this valuable informa-
tion, the better off our communities will be. And there’s no
doubt it is better to learn personal finance lessons in a class
Zoom than in a crisis. D

Email Rob Nichols at rnichols@aba.com.
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COUNSELOR’S CORNER

CO-BORROWER VS. GUARANTOR

ISKIS INHERENTIN ANY LOAN.

If a borrower defaults

on its repayment obliga-

tions, the creditor is left
searching for alternative avenues
of recovery. The creditor can for-
tify its security position by having
multiple entities promise repay-
ment, either as borrower and co-
borrower(s) or as borrower and
guarantor(s). There are important
differences between the co-bor-
rower and guarantor status. This
article examines those differences,
as well as important considerations
when deciding whether to have an
additional party act as either a co-
borrower or guarantor.

I. Differences Between a Co-
Borrower and a Guarantor

Key differences between a co-
borrower and a guarantor arise
in (A) repayment obligations, (B)
operative statutes of limitations,
and (C) available defenses to a de-
ficiency action.

A. Repayment Obligations

The fundamental difference
between a co-borrower and a guar-
antor is that each has different and
independent repayment obligations.
The co-borrower has a primary
obligation to repay the debt under
the promissory note and is not a
party to the guaranty. Vice versa,
the guarantor is not a party to the
promissory note, and therefore its
contractual obligations differ from
that of the co-borrower.!

A co-borrower is primarily liable
to repay the debt. This means the
co-borrower is obligated to make
principal and interest payments as
provided in the promissory note,
and, upon a default, the creditor

12 WWW.NEBANKERS.ORG

Austin S. Graves, Baird Holm LLP

may seek repayment of the debt from the co-
borrower regardless of whether the default
was caused by the borrower or any of its
fellow co-borrower(s).

A guarantor signs a guaranty document
that provides security for repayment of the
debt owed by the borrower(s) under the
promissory note.2 A guarantor is only sec-
ondarily liable to repay the borrower’s debt
since the guaranty is a separate and inde-
pendent contract.? Thus, in order to collect
repayment from a guarantor, the creditor
must first prove a default by the borrower. Al-
though the creditor must show the borrower
has defaulted, it does not necessarily follow
that the creditor must also exhaust all rem-
edies against the borrower before enforcing
repayment under the guaranty.* Typically the
guaranty will allow the creditor the option to
seek repayment from the guarantor before,
or at the same time that, it seeks repayment
from the borrower.

B. Statute of Limitations

The operative statute of limitations for
a deficiency judgment is another important
difference. In Nebraska, the trustee under a
deed of trust may foreclose on real property
securing the promissory note either through
formal court processes, a “judicial foreclo-
sure,” or exercising its power of sale granted
in the deed of trust, otherwise known as
“non-judicial foreclosure.” When the pro-
ceeds from a sale following a judicial or
non-judicial foreclosure fails to cover the full
amount of the outstanding indebtedness, the
creditor may, under certain circumstances,
bring an action to recover the amount of
the deficiency from the borrower and/or
the guarantor (commonly known as a “de-
ficiency judgment” or “deficiency action”).5
The Nebraska Trust Deeds Act (the “Act™)®
requires a creditor to file a claim against the
borrower for a deficiency judgment within
three months after a non-judicial foreclosure,

COUNSELOR’S CORNER — continued on page 14
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Should the creditor decide to have a third party act as a
guarantor, it should seek to obtain an unlimited guaranty from
the guarantor and, if more than one guarantor, have all the
guarantors agree to be jointly and severally liable for the entire
amount of the loan.
|

COUNSELOR’S CORNER — continued from page 12

whereas, under Nebraska’s general statute of limitations for writ-
ten contracts, the creditor has five years following a non-judicial
foreclosure to file such a claim against a guarantor.” The creditor,
therefore, must act quickly to collect a deficiency from a bor-
rower, whereas timing is not so crucial concerning a guarantor.

It is important to note that the foregoing discussion applies
only in circumstances of non-judicial foreclosures. The general
five-year statute of limitations in Nebraska for written contracts
applies to deficiency actions brought after a judicial foreclosure.®

C. Defenses

Certain defenses are made available under the Act to co-
borrowers in the context of deficiency actions, which are not
similarly available to guarantors. This is because the Act only
applies to actions concerning obligations secured by a deed of
trust, such as a borrower’s obligations under a secured promis-
sory note.® One significant right granted the borrower in the
context of a deficiency action is that the court must determine
the fair market value of the property foreclosed upon before
entering a deficiency judgment against the borrower.”® The
court must then limit its judgment to the amount by which
the outstanding indebtedness, plus interest and the costs and
expenses associated with the foreclosure sale, exceeds the fair
market value of the property as of the date of such sale.” There
is no fair market valuation requirement in a deficiency action
against a guarantor because the Act does not apply to an action
based on a guaranty.'?

Guarantors also have defenses that are not available to co-
borrowers. However, the guaranty typically includes a myriad
of waivers that effectively negate many of these defenses.

II. Choosing Between a Co-Borrower and a Guarantor

When deciding whether to have a third-party affiliated with
the primary borrower act as a co-borrower or a guarantor, a good
way to gauge the correct structure is to ask: who will receive and
use the money? A simple example is a loan to a limited liability
company with individual members holding all membership
interests in the company. If the company, not its members, will
receive all the loan funds directly and use the funds for its busi-
ness operations, the company should be the sole borrower, and
its members should guaranty the loan.
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Should the creditor decide to have a third party act as a guar-
antor, it should seek to obtain an unlimited guaranty from the
guarantor and, if more than one guarantor, have all the guaran-
tors agree to be jointly and severally liable for the entire amount
of the loan. This maximizes the recovery the creditor can obtain
from each guarantor. In the event the creditor needs to seek
repayment from the guarantors, it would then have the option
of (i) filing a suit naming all the guarantors jointly, (ii) naming
any one of them individually, or (iii) naming more than one, but
not all, of the guarantors together. In any case, the creditor may
obtain a judgment against any one or more of the guarantors for
the entire amount of the debt still owed.

If the guarantors do not agree to an unlimited guaranty that
makes them jointly and severally liable for the entire debt, the
creditor could propose the guarantors still agree to joint and
several liability but cap the recovery amount. The cap could
be the same for each guarantor, or it could vary among the
guarantors, and it could be set as a specific dollar amount or
as a certain percentage of the loan. This would still allow the
creditor the option of suing all the guarantors in one lawsuit, or
each one individually. However, the amount the creditor could
ultimately collect from each guarantor would then be limited by
the relevant cap agreed to in the guaranty. b

'Boxum v. Munce, 16 Neb.App. 731, 740, 751 N.W.2d 657, 663 (2008)
(citing National Bank of Commerce Trust & Sav. Assn. v. Katleman, 201
Neb. 165, 266 N.W.2d 736 (1978); In re Estate of Williams, 148 Neb. 208, 26
N.W.2d 847 (1947)).

2See Mutual of Omaha Bank v. Murante, 285 Neb. 747, 752, 829 N.W.2d
676, 681 (2013).

’ld. (citing NEBCO, Inc. v. Adams, 270 Neb. 484, 704 N.W.2d 777 (2005)).

“See Id. at 753-54, 829 N.W.2d at 681-82 (the Supreme Court of Nebraska
found that the terms of a guaranty permitted the lender to enforce
payment under the guaranty without first exhausting its remedies against
the borrower).

*See First Nat. Bank of Omaha v. Davey, 285 Neb. 835, 839-40, 830
N.W.2d 63, 67 (2013).

SNEB. REV. STAT. §§ 76-1001-76-1018 (2020).

’NEB. REV. STAT. §§ 76-205(1) and 76-1013 (2020).
sDavey, 285 Neb. at 846-47, 830 NW.2d at 71.
°Murante, 285 Neb. at 752, 829 N.W.2d at 681.
19NEB. REV. STAT. § 76-1013 (2020).

"id.

"2Murante, 285 Neb. at 752, 829 N.W.2d at 681.

Austin S. Graves is an Associate Attorney at Baird Holm LLP in Omaha,
Nebraska. His practice focuses on various aspects of corporate law.



EDUCATION CALENDAR

Due to the COVID-19 (Coronavirus) event recommendations and related schedule changes, please visit
https://www.nebankers.org/education.himl or call the NBA Education Center at (402) 474-1555 for the most curent event calendar updates.

OCTOBER 2020 Summit on Regulatory Issues DECEMBER 2020
BSA/AML Compliance October 30 Agriculture & Beyond
Management Virtual Offering Workshops

October 14 December 8

Virtual Offering NOVEMBER 2020 Virtual Offering

Bank Investment, Funding and
Economic Outlook Conference
November 5-6

Virtual Offering

Commercial Lending Schools
October 19-23, Manhattan, Kan.
Bluemont Hotel

Women in Banking Conference
October 21-22
Virtual Offering

Principles of Commercial/Ag Loan
Documentation

November 18

Virtual Offering

NBA Nebraska Bankers Association
p

For more information about these live and online education events and fraining tools, contact the NBA Education Center at (402) 474-1555 or
nbaeducation@nebankers.org. You may also visit the NBA website at https://www.nebankers.org/education.htmi.

THE NATION'S
— FIRST —

BANKERS™ BANK

First For Your Success

United Bankers' Bank is proud to be the nation’s first
bankers' bank, serving over 1,000 community banks
from the West Coast to the Great Lakes. We can't wait to
share our passion for community banking with you!

To Request Pricing or Additional Information
Visit ubbRequest.com

Contact your Nebraska Calling Officer:

Tony Venditte
VP, Correspondent Banking Officer
tony.venditte@ubb.com

f UB‘ First for Your Success™

‘ B/ ubb.com - Member FDIC
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TECH TALK

Becoming a Credible Challenge for
Information Security

Cody Delzer, Vice president / Information Security Consultant - SBS CyberSecurity, LLC

F WE'VE LEARNED NOTHING
else from the COVID-19
Pandemic, it’s that you may
consider yourself a financial
institution, but you're really a
technology company. We rely on
technology to operate our busi-
nesses and support our custom-
ers. Imagine where we would be,
right now, without technology!

Appointing an IT or IS expert
(there is a difference) to sit as a
full-time member of your board of
directors is an excellent next-step
to making sure your organization
is appropriately protecting its
technology investment. There’s a
good chance your board consists
of ownership, certain members of
senior management, and external
advisors that provide valuable
insight that assists in your busi-
ness model or market. Why not
have a dedicated technology or
information security expert as
a board resource also? Finan-
cial institutions are starting to
explore this option. Perhaps do-
ing so isn’t in the cards for your
financial institution; however,
the responsibility to become a
“credible challenge” to IT or IS
decisions still falls to the board.

Regulation

The FFIEC defines a “cred-
ible challenge” as being actively
engaged, asking thoughtful ques-
tions, and exercising independent
judgment. The FFIEC mentions
being a credible challenge in
three sections of two Handbooks,
specifically the Management and
Business Continuity Handbooks
in the following excerpts:
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Management Handbook Section I.A.1
board of directors Oversight states, “While
the board may delegate the design, imple-
mentation, and monitoring of certain IT
activities to the steering committee, the board
remains responsible for overseeing IT activi-
ties and should provide a credible challenge
to management.”

Management Handbook Section II1.D.7
Reporting states, “Recipients of IT risk re-
ports should have the authority and respon-
sibility to act on the reported information,
provide a credible challenge for the informa-
tion contained in the reports, and be held
accountable for the outcomes.”

Business Continuity Handbook Section
IX Board Reporting states, “Board minutes
should reflect business continuity discussion
(including credible challenges) and approvals.

Becoming a Credible Challenge

It is expected that the board of directors
take an active involvement in the oversight of
information security by becoming a credible
challenge. While the appointment of an IT or
IS expert to your institution’s board can help
improve your institution’s insight and cred-
ibility regarding cybersecurity, in some cases,
such an appointment is simply not feasible.

Additionally, adding an IT or IS expert to
the board does not automatically make you
a credible challenge. Improving any Board’s
ability to be a credible challenge starts with
learning how to ask better cybersecurity
questions. Here’s a list of better questions to
ask when new technology is being evaluated,
or threats are identified to help you get start-
ed. The first three questions pertain directly
to governance, and the last three questions
have to do with operations:

1. How is this addressed in our risk as-
sessment process? There are many
types of risk assessments, but all
systems, processes, and vendors
must be included in a risk assess-
ment. Those risk assessments should
determine if the system, process, or
vendor fits the board’s risk appetite.
Asking this question will assist in
providing greater insight to the board
as to how the risk assessment process
works, and where these individual
topics fit in.

2. How have we covered this in our
policy? Policy needs not to detail how
things are accomplished, but rather
who is responsible for the policy’s
execution, along with the expected



format and frequency
of execution. Asking this
question will assist in
ensuring adequate pol-
icy coverage of systems,
processes and vendors.

How do we have this
independently audited?
Have our risk assess-
ments determined this
system, process or ven-
dor be high risk? If so,
how is this thing tested
and how frequently? Isa
requirement for testing
this thing addressed in
our policy?

How is our institution
addressing this issue?
When properly an-
swered, this question
will contain informa-
tion from the previous
three questions. It is risk
assessed through this
process, which is gov-
erned by this policy, and
it’sindependently tested
in this way. However,
more elaboration can be
provided here.

How do we help our
customers address this
issue? Will this issue
affect our customers?
If so, what can we do to
reduce risk or reduce
agitation among our
customers? Again, when
properly answered, this
question will contain in-
formation from the first
three questions.

How do we ensure our
vendors have addressed
this issue? This ques-
tion is only relevant if
the system or process in
question is outsourced;
however, it is important
to consider. Your vendor
risk assessment should
identify your levels of
vendor risk. But the

answer to this ques-
tion may be more issue-
specific and rely on the
results of an ongoing
vendor review to fully
understand. It may be
a new topic that would
not have been covered
in a previous review
and could warrant a
conversation with the
vendor to determine
how the issue may be
addressed. Again, when
properly answered, this
question will contain
information from the
first three questions.

The Big Takeaway
Examiners expect adequate
oversight of information secu-
rity from the board of directors.
The board may delegate these
responsibilities, but the board
must present a credible chal-
lenge to management. Becom-
ing a credible challenge means
asking better questions to suc-
cessfully provide oversight and
accountability to senior manage-
ment and the committees with
whom responsibility for infor-
mation security lies. Appointing
an IT or IS expert to your board
of directors is an excellent step
to becoming a credible chal-
lenge, as is outlining a frame-
work to ask better questions like
those listed above. Hopefully,
in time, having Directors with
a background in technology be-
comes common practice. If this
is a step your organization has
already taken, great! Until that
time, Boards must ensure they
provide a credible challenge to
information security manage-
ment, regardless of expertise. )

For more information, contact
Reece Simpson at 605-270-3916

or reece.simpson@sbscyber.

com. SBS delivers unique, turnkey
cybersecurity solutions tailored to
each client’s needs, including risk
management, consulting, on-site
and virtual auditing, network
security and education. Learn more
at www.sbscyber.com.

“Bridgepoint is a true
resource and partner
for commercial bankers
as we all work through
one of the most trying
years in history. We're
here for you when your
clients need creative

financial solutions:

- Gary Grote
Managing Director

CREATIVE
SOLUTIONS THAT
LEAD TO OPTIMAL
RESULTS

Bridgepoint provides confidential
institutional investment banking services
delivered by local professionals.

« Distressed and bridge financing
(equity and non-bank finance)

* Capital raising for growth or liquidity

« Sell-side M&A advisory services for
banks and operating companies

* Leveraged finance solutions for
community banks

* Generous fee-sharing program for
bankers

Call Bridgepoint Investment
Banking Today

402-817-7900

www.bridgepointib.com

INVESTMENT
BANKING

bridgepoint

OFFICES:
Omaha - Lincoln « Des Moines * Denver « Chicago

NEBRASKA PRINCIPALS:
Matt Plooster « Gary Grote
Wm. Lee Merritt - Mike Anderson

Securities offered through an undffiliated entity,
M&A Securities Group, Inc,, member FINRA/SIPC
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COMPLIANCE ALLIANCE

John Berteau, Associate General Counsel for Compliance Alliance

T

N RESPONSE TO THE POTENTIAL ECONOMIC EFFECTS OF THE

coronavirus, the OCC, FRB and FDIC (“the agencies”) pub-

lished an interim final rule on March 20, 2020, proposing to

revise the definition of eligible retained income. On March
26, 2020, the FRB published an interim final rule which revised
the definition of eligible retained income for institutions subject to
the FRB’s total loss-absorbing (TLAC) rule. The agencies recently
published a final rule which made final both of these interim
final rules without changes. The goal of this final rule is to help
strengthen the ability of banks and TLAC institutions to continue
lending and conducting other financial intermediation activities
during stress periods by making distribution limitations more
gradual, as intended by the agencies.

Under the capital rule, banks must maintain a buffer of regu-
latory capital above their required minimum risk-based capital
and leverage ratio requirements to avoid restrictions on capital
distributions. The agencies established the capital buffer require-
ments to encourage better capital conservation and to enhance
the resilience of the banking system during stress periods. Capital
buffer requirements, as initially implemented, were intended to
gradually limit the ability of banks to distribute capital if their
capital ratios fell below certain levels.

Banks under the capital rule were generally subject to a fixed
capital conservation buffer requirement, composed solely of com-
mon equity tier 1 capital, of greater than 2.5% of risk-weighted
assets. On March 4, 2020, the FRB introduced a stress capital
buffer requirement, which provides that a covered holding com-
pany will receive a new stress capital buffer requirement on an
annual basis, which replaced the existing greater than 2.5% capital
conservation buffer requirement.

Under the capital rule, if a banking organization’s capital ratios
fall within its applicable minimum-plus-buffer requirements, the
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maximum amount of capital distributions it can make is a
function of its eligible retained income. Before the issuance
of the March 2020, interim final rule, the capital rule gener-
ally defined eligible retained income as four quarters of net
income, net of distributions and associated tax effects not
already reflected in net income. The interim final rule revised
the definition to be:

“(@) The eligible retained income of a national bank, or
Federal savings association is the greater of:

(A) The national bank’s or Federal savings associa-
tion’s net income, calculated in accordance with the
instructions to the Call Report, for the four calendar
quarters preceding the current calendar quarter, net of
any distributions and associated tax effects not already
reflected in net income; and

(B) The average of the national bank’s or Federal savings
association’s net income, calculated in accordance with
the instructions to the Call Report, for the four calendar
quarters preceding the current calendar quarter.”

The revised definition of “eligible retained income” under
this final rule applies to all of an organization’s buffer require-
ments, including the fixed greater than 2.5% capital conser-
vation buffer and the countercyclical capital buffer. Once the
stress capital buffer requirements apply October 1, 2020, the
revised definition would also apply to all parts of a covered
holding company’s buffer requirements. Having one definition
of “eligible retained income” for all organizations under the
capital rule should simplify the regulatory capital framework
and ensures fairness across organizations of all sizes.

The requirements in the total loss-absorbing capacity
(TLAC) rule build on and complement the capital rule. Back
in 2016, the FRB issued the TLAC rule to require the largest
and most important bank holding companies (U.S. based)
and foreign banking organizations (U.S. operations) to
maintain a minimum TLAC amount, consisting of minimum
amounts of long-term debt and tier 1 capital. Also, the TLAC
rule prescribed buffer requirements above the minimum
TLAC amount, which institutions must maintain to avoid
restrictions on capital distributions.

As with the capital rule, the TLAC buffer requirements
were established to encourage better capital conservation



and enhance the resilience of the banking system during stress
periods. TLAC buffer requirements were implemented to gradu-
ally limit the ability of institutions to make capital distributions
under certain circumstances, thereby strengthening the ability
of these institutions to continue lending and conducting other
financial intermediation activities during stress periods.

Institutions with a TLAC level that falls below the applicable
minimum plus-buffer requirements face limitations on capital
distributions, in a manner designed to parallel the restrictions
on capital distributions under the capital rule. The maximum
amount of capital distributions that a TLAC covered company
can make is limited as a percentage of its eligible retained in-
come, as defined in the TLAC rule.

Before the issuance of the March 2020, interim final rule,
the TLAC rule generally defined eligible retained income as net
income for the four calendar quarters preceding the current
calendar quarter, based on the globally systematic important
U.S. bank holding companies’ FR Y-9C, net of any distributions
and associated tax effects not already reflected in net income.
This final rule revised the definition to be:

“(i) The eligible retained income of a global systemically
important BHC is the greater of:

(A) The global systemically important BHC’s net income,
calculated in accordance with the instructions to the FR

TRUSTED

Since 1857, Cline Williams has devoted attention to the unique needs of the banking and financial services industries. Since then,
we have provided our clients with the resources they need in the areas that are most important to them — from lending and
collections, to regulatory compliance, to mergers and acquisitions, and so much more.

Y-9C, for the four calendar quarters preceding the current
calendar quarter, net of any distributions and associated
tax effects not already reflected in net income; and

(B) The average of the global systemically important
BHC’s net income, calculated in accordance with the
instructions to the FR Y-9C, for the four calendar quar-
ters preceding.”

These revised definitions of eligible retained income should
allow institutions to gradually reduce distributions as they
enter periods of stress and provide institutions with stronger
incentives to continue to lend and carry on other business
functions. Although both interim final rules were effective as
of the date they were published, the new final rule will be ef-
fective January 1, 2021. b

John S. Berteau serves as Associate General Counsel
for Compliance Alliance. He has nearly fifteen years of
combined experience in the financial services industry.
At Hancock Whitney Bank, he worked in the field of
environmental risk management and compliance
(CERCLA/RCRA/Wetlands). At Alorica, the nation’s
fastest-growing BPO, John worked in tandem with some
of the largest banks in the U.S., helping to evaluate
financial risks. He holds Bachelor's and Master’'s Degrees
in History from the University of New Orleans, a Juris
Doctorate from Loyola University New Orleans and is a licensed attorney
in the State of Louisiana. In addition to being one of our featured
authors, John has recently taken over the editor role for C/A’'s Access
magazine. As a hotline advisor, John helps C/A members with a wide
range of regulatory and compliance

PARTNER

We’re more than a law firm. We’re a partner for your bank.

CLINE WILLIAMS
WRIGHT JOHNSON & OLDFATHER, L.L.P.

ATTORNEYS AT LAW
ESTABLISHED 1857

LINCOLN OMAHA AURORA

SCOTTSBLUFF

FORT COLLINS HOLYOKE
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YOUR
ADVOCATES:

Nebraska’s
correspondent
team

el W N T BT e RN F e,

Single Source is your 1 Partner, 1 Solution, 1 Source
for architecture, construction, and furnishing of

community banks. We are a proven leader in building design
and construction across the upper Midwest.

” ';uh'llll'l'l.i

1 Integrated team serves all your needs, so you benefit from:
Fast Delivery  Better Quality Cost Savings Singular Responsibility
Reduced Change Orders Reduced Risk

Contact Jim today
for a free consultation
on your project!

1 Source, Full Service
Architecture
Construction

Interior Design
Master Planning
Site Development
Spacial Planning

Jim@Single-Source.Net
319-232-6554

112 W. Park Lane

Budgeti
Waterloo, IA 50701 o EiEEs |
roject Administration e
www.Single.Source.Net Proi =]
roject Management 5
Budgeting =

Value Added Engineering

IN BUSINESS TO
FURTHER YOUR BUSINESS

LEE ANDERBERY TARA KOESTER TRACI OLIVER MARLENE WADE

411 South 13" Sreet | Lincoln, Nebraska | 402-476-0400 BBWEST.COM ,

WE CHAMPION COMMUNITY BANKING
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SELF-SERVICE BANKING

Now more than ever people want self-service options. With our core integrated ITMs we
can make this a reality both in the lobby and in the drive-up of your branch.

‘ a CrER HCL T PO 7 SHOICE. n

(D
800.228.2581 HIMHM MHM.INC

sk

Credit Information Systems
Celebrating 105 years | Third Generation Family Owned

Experienced professionals providing Lenders with solutions to help
mitigate risk and assist customers in achieving their financial goals.

Products and Services:
+Credit Reports & Supplements *Precise ID

*Rescore * Appraisal Management
* Tax Return Verifications * Automated Valuation Models
*Flood Certifications *Verification of Employment

+ Additional Public Records Search * Verification of Income

For questions regarding Credit Information Systems and the products
and services offered, please contact:

Lee Volmer Vice President

1-800-782-9094 | 402.714.0856 | lee@creditinfosystems.com | creditinfosystems.com
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Call me at 402.301

Based in Omaha, Neb., s

tomorrow -

Be Confident with Bell

We do not reparticipate any loans.

Bell @ Bank

bell.bank

We’re downside risk managers committed to cor-
respondent lending. We're purchasing high-quality
participations and offer bank stock financing,
insurance options and business leasing opportunities.

f '
rr

As a community banking partner, you can count on
us, leaning on our strength and expertise to overcome
your obstacles and move forward toward a stronger

=

Member FDIC {ENDER &

Bell Insurance Services, LLC is a wholly owned subsidiary of Bell Bank. Products

and services offered through Bell Insurance are: Not FDIC Insured | No Bank Guarantee
| May Lose Value | Not A Deposit | Not Insured by Any Federal Government Agency.

Croker, Huck, Kasher, DeWitt,

Anderson & Gonderinger, L.L.C.

2120 South 72nd Street, Suite 1200
Omaha, NE 68124
402.391.6777

Commercial Lending
Real Estate Lending
Agricultural Lending
Loan Workouts
Bankruptcy &

Creditors’ Rights
Tax Increment Financing
Bond Financing
Community Development
SID Operation & Financing
Real Estate Development
Commercial Litigation

crokerlaw.com

ADVERTISER INDEX
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A
JEnancial Services EXPERTS AT SUPPORTING
C v simna: EINANCIAL INSTITUTIONS

TAKE YOUR FINANCIAL INSTITUTION TO A WHOLE NEW LEVEL OF SUCCESS

The JFC Financial Services Difference:

v Provide customers with a platform where all their v Acquire new customers and cross-sell traditional
financial needs are met banking products

v Increase operating margins as well as your bottom line v" Provide robust wealth management solutions

v Gain more of your customers’ assets by offering new v Build high-end referral to your bank
products

CALL JFC FINANCIAL SERVICES n E
800 - 2 62 - 9538 9060 Andermatt Drive, Suite 10 www.joinjfc.com

Lincoln, NE 68526
LEARN HOW TO INCORPORATE A PROFITABLE
INVESTMENT PROGRAM IN YOUR BANK! in| K

@jfc-financial-services @JFCFinancial

Securities offered through Securities America, Inc., member FINRA/SIPC and advisory services offered through Securities America Advisors, Inc. JFC Financial Services, Inc. and
Securities America are separate entities. Not FDIC Insured — No Bank Guarantees — May Lose Value — Not a Deposit — Not Insured by Any Federal Government Agency
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to this OBGYN?

BHG did in 2020.

And you could have bought it from us!

OBGYN IN NEBRASKA
31 years licensed
Income: $577,192
FICO: 807
Loan: $51,500
Term: 7 years

Our 19 years of relationships and multiple industry-leading partners bring more than 15,000
coveted borrowers to BHG each month. Our borrowers have stunning credentials and the
majority are considered essential in this economy. That's why BHG is the number one place
for a bank to buy the best professional and medical loans in the U.S.

* Record volume: $429M funded in Q1 2020 * $0 bank loss on BHG Core loan portfolio
® 4-6.5% return for your bank e State-of-the-art loan delivery platform

GHG | BANK GROUP



